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Dear Mr. Jordan:

On behalf of the League of Conservation Voters, Inc. (“LCV™), I am replying to the
Complaint filed by Let Freedom Ring, Inc. alleging illegal coordination by Representatives Nancy
Pelosi and John Larson and other unnamed Members of Congress with more than twenty outside
organizations inoluding LCV. For the remnans wt fons betow, the Commission should find no
reanan tn intieve that a vinlatien by LCV of the Fedaraf Election Camnuign Act of 1971, ac
amemiad (YFECA”™) has oscurmil, aud take no fisther action,

The Camplaint cites ta several published articles that indicate that Representativee Pelosi
and Larson (and unnamed others) made statements expressing a desire for outside groups to spend
funds supporting Democratic candidates for Congress, and that thereafter, certain named groups
including LCV made independent expenditures and/or electioneering communications. Without

providing any actual linkage between the two series of events, the Complaint concludes that the

expaxditures by the groups such as LCV wewnw!e “followmg the demands of Pelosi and ker
henchmen.” Complaint at 7.

The FECA requiren the Commission i have a factual tasit for a agson tq believe that a
person hgs caramtitted ar is about to eawimit a vinlation of FECA bkefare it may commence an
investigatiori. See 2 U.S.C. § 437g(a)(2). Vague allegations are insufficient to satisfy the
threshold requirements for a “reason to believe” finding. Complaints “should contain a clear and
concise recitation of the facts which describe a violation of a statute or regulation over which the
Commission has jurisdiction.” 11 CF.R. § 111.4(d)(3). Consistent with the regulations, the
Comntission’s 2007 Statement of Policy states that “a reason to believe finding followed by an

- investigation would be appropriate when a complaint credibly alleges that a significant violation

may have occurred.” Statement of Policy Regarding Commission Aetion in Matters at the Initial
Stage in the Enforoement Fsocess, 72 Fed. Reg. 12545, 12546 (March 16, 2007).

_ In following the law, reguintiens, and poliey staiement eited above, the Commixsion’s
enforcament actions imve concluded that the Commission should anly nmke a “reeson to believe”
finding and commence an investigation if a complaint sets forth sufficient specific facts which if
proven true would constitute a violation of the FECA. See Statement of Reasons of
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Commissioners Mason, Sandstrom, Smith, and Thomas in MUR 4960 (Dec. 21, 2000);
Stuszanent of Rutsons of Cominimiessy Masmn, Sandstrosh, hicDxenild, Smith, Thamas, antl
Wold in MUR 5141 (Apnil 17, 2002). In bath MUR 4960 end MUR 5141, the Commission
poinsaxiiy dexlared thes unwarranted legal conclumons from asseried facts or mere speculatitan in
a complaiat would nat be accepted 2s tnm.!

Finally, the Commission regulations state, in relevant part, that the request or suggestion
conduct standard is met if “the person creating, producing or distributing the communication
does s0 at the resjuest or suggestion of a candidate, authorized commmitiee, or any agent thereof.”
11 C.F.R. § 105.21(d)(1). In establishing tfe coerdination rules implementing the Blpurtivm
Campuipn Reform At of 2002 thest address this stanxdard, the Comunilosion expficitly rejected the
idea that a “presumption” of cooxdiration denixd be estnhilinhed amil dictrted that ““a reques ax
sugaenio’t’xzmmbebasedonspuiﬁc fncts, eather tham pressamed, to satisfy this anndwuct

In accordance with this legal framework, the Commission should find no reason to
believe that a violation occurred for any or all of the following reasons: (1) LCV’s own actions
refute the vague claims contained in the Complaint; (2) the Complaint, on its face, is speculative
and fails to provide sufficient facts to proceed; and (3) statements appearing in published articles
do ot constitut= a “requeit or suggestion” under the regulations.

Mion

LCV catzgorically denigs that it made any communications at the request or suggestion
of Representative Pelosi, Representative Larson or any unnamed federal candidate for office (or
their agents). LCV’s decisions regarding its independent expenditures (i.e. which races, which
ads, how much to spend) were made “totally independently” of any candidate or his/her agent.
Buckley v. Valeo, 424 U.S. 1, 47 (1976). This was tzue for LCV’s independent expenditures for
the six races fo= which BEC recerds are provided in the Complaint, as well as for a¥l federal
candidates for whom it eng=ged in indepsndent expenditaeys in 2010. LCV’s independer
efints vore uriertaken i axcordance wdth FECA and Cammitsion rules, an waili &g ELCV’s own
internal mnti-coordinatinn iord fircwall golicies.

LCV’s communicaticns were mstamd the mrult of the erganization’s own initiative, plans
and processes. These efforts began lang before any statements made in the articles that appear in
the Complaint. LCV’s public support for the candidates listed in the Complaint began in January
of 2010 when LCV’s separate segregated fund -- LCV Action Fund -- publicly endorsed Rep.

'1d. All of the current Commissioners bave veted to approve Factual & Legal Analysis recommend by the Office of
General Counsel that cite MUR 4960 and MUR 5141 in finding no reason to believe a violation occurred when
speculative camnpfaints lacked spanlfic facts. Ses e.g. MUR 5972 (Nov. 4, 2008), and MUR 6077 (May 19, 2009).

2 Explanation and Justification for Final Rules on Coordinated and Independent Expenditures, 68 Fed. Reg. 42|
432 (Jan. 3, 2003).
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Mark Schauer for re-election.’ LCV’s endorsement process is a multi-step process, including
candislate responss o u lexggihy LCV Congressionmi Quastionnniss, review of the camskidage’s
vatsing rernrd (if apoticabie), imciading His/her aue(s) on the annual “LCV Esviemmontal
Scarecard,” an 'well as discussian ind mppraval by a committee of the LCV Raard of Dircctons.
LCV Action Fund endorsed each of the simcandidates kisted in the camplmt (fec whom LCV
made independent expenditures) following completion f this process.*

Withcut discussing the internal strategic reasons behind each of its specific independent
expenditures, LCV can represent that such decisions were the result of a series of factors,
including publi¢ and inwernal psiling data, ability of LCV to nuike a difference, cost and
awuiizbifity of placemem of TV and vadio i, potency of ax envircnineaihl or energy velaxed
menege; mmsascch by ateff, med memmitne-levai szgzeval of thie Boind nf Diretoss. Same af
thase dacisians mqm-d artvanced plasuiing; for exampie, LCV ceiatlisked an indejamdant
canvass opemmm in New Hampshire during the summer of 2010 antt ihortly aftar the New

Hempshire primery an Septecaber 14, 2010, LCV launched its canvass in support of candidetas
Shea-Porter and Kuster.

The overwhelming majority of LCV's independent expenditures were made towards the
end of the 2010 election. Contrary to the Complaint’s unsupported claim that such increased
spending was evidence of a link to the statements made in the articles, the reasons are very
straight-forwnrd. LCV, lim mwpst poiiticaily active ongaedmmsions, histnisally exgpansis miare on
indeprentant expenditinm in tha final wedis of an slection for scvere? reaioms imcludinig:

o Ads and otieer public rommunigaticne rma in the finad weeks arn generally meze affective
heosnsa it is not nntil shastly before an electinn that the mgjarity of veters pay attentian;

e Waiting until later in the election allows LCV to better pro;ect which elections will be
close and where its limited resources can be maximized.®

3 While it was id the legisitfive comiext, & shonls ke neverd flat when the House of Bapresextatives was dalnting ths

American Clean Energy and Security Act (ACES) in lune 02009, LCV took the position that that it would not

endorse any House member in the 2010 election who voted against ACES, See “League of Conservation Voters to

Deny Endonemmt to any Member of Congmss Who Votes No on Amencan Clean Energy and Secnnty Act,"
¥.ICV.Org i SS g - ‘

i arity-gat.bytml. AmmguImmiJngfw
ACES, which pussad by a sevan vote maigin, were lhpmuu Pemello Sdmmr Bexeiori, fhea-Posaer, and
Shuler. Many of these members cams under attack for their votes, and LCV and other groups ran ads afisr the vote
thanking these members. LCV had algo supported some of these same eandidates for.eloction in.earlier cycles. Far
example, LCV endarsed Rep. Shuler when h¢ first ran for Congress in 2006 and engaged in independent
expenditures to defeat his opponent Rep. Charles Taylor. Thus, it should come as no surprise that LCV chose to
support these same individuals in 2610 that were supportive of LCV's legislative environmental agenda.

4 LCV Action Fund publicly endorsed Rep. TYom Perriello in February, Rep. John Boccierl in March, Rep. Carol
Shez-Sorvtn ad Arm McLane Kuster i July and Rep. Hoath Sheler in October. Tim Walberg, #ite is ats listed In
the Comalaint und was Rep. Sclimier’s opponent, vwes nuned in Sepeenber to LCV’s Dirty Dazen, its lorgstarafiss
eloztural program to difedt cimdigmtes.

3 For example, based on reports filed with the FEC in 2008, approximately sixty-eight percent of LCV's independent
expendituras were made after September 17, 2008.
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In contrast to the speculative nature of the Complaint (discussed further below), LCV's
response prowisies a factusl banix: for the Caimmnission tq malce a “oo remnn ta belioe”
detaxminatioa and take no farther action. See Statamens of Padicy Regarding Canimission
Action in Matters at the Initial Stage in the Enforcement Process, 72 Fed. Reg. 12545, 12546
(Mareh 16, 2007) (a “no reason to believe” ﬁndmg is appropriate when complaint, response and
any publlcly available information “fail to give rise to a reasonable inference that a violation has

Based on the staadiaxd for a reason ta believe finding eet ftarth io the FECA, the
Commission’s regulations and 2007 policy statement, the Complaint is facially inadequate to
provide a basis far the Commission to praeeed in this matter.

The Complaint fails to contain any specific factual evidence to provide the Commission
with a reason to believe a violation of FECA by LCV occurred. Complainant relies on two
unrelated sets of events to allege coordination: (1) two elected officials, Representatives Pelosi
and Larson (and unnnryed others), were quuted in msws repests in mid-Septumber 2010
expiossing flwtration thut asnamed cutside groups were not spuinding enough momey ® suppoit
thoir party’s crndidlates; oml (2) a kist compilad from FEC repois ahrwing amomnts eupemiet on
indnmendent axpenditusen and ainctisneering coommmicetians by owor 20 organizaiions in
suppert of Demoaratic eandidates imaluding LCV. Any cunclusion that tia fisst lad to Soe secasd
is speoulative at best, and ignores demonxtrable remscms why the spending oorurred.

Neither the Complaint, nor the news articles cited, provides any evidence that
canversations occurred with LCV regarding its independent expenditures. While the articles
suggeit that Representatives Pelosi and Larson rmade general entreaties t0 orgemizations to be
more active, there is nothing more. This is not a sufficient, specific factual basis.

Tha Complsint alan fails to point s any apeoific public comnunimadions that wepe nzadc
by LCV that are aflcgesd tathava beun coondinated. The Coanmiasion has requnnd the “request ar
suggestion” condiect smndard ia contain a connactinp to sgnclﬁc communioaticns, in pxat, to
ensure that certain permitted communications may occur.

Without any actual facts or evidence, the Complaint is left with & sole speculative link —
LCV’s independent expenditure activity after the published articles in mid-September of 2010.
As discussed previously, however, there are straight-forward explanations for LCV’s spending in

¢ See Explanation and Justification for Final Rules an Caordineted Communications. 71 Fed. Reg. 33190, 33203
(June 8, 2006).
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the remaining weeks of the 2010 election, which are entirely consistent with LCV’s activity in
prior electians.”

The Complaint offers no factual basis to support an investigation against LCV and clearly
does not rise above the level of mere speculatlon. If taken to its logical conclnzion, the dubious
theary found in the Complaint would result in a finding of illegal coordination (ar at a miniraum,
investigation) by any organization or individual that made independent expenditures for
Democratic candidates in the remaining weeks of the 2010 election after the articles appeared.

Publie statements in 3 mews article do nut sonstitute s “request ov sugpestion” within the
nin lations.

There is a Ena! hagin by which the Commission should make a “no reason to believe™
finding. Statements by Representatives Pelosi and Larson published in news reports do not
constitute a “request ar suggestion” undor the Commission’s regulations. Therefare, even if, as
the Complaint appears to allege, LCV made independent expenditures in response to the
comments in published news reports, such an actian does not meet the “request or suggestion”
conduct standard under 11 C.FR. 10921(d)(1).

As a matter of frw “the ‘request or saggestion’ conduct standard in the regulaticss is
intended to cower rquutsormggesuonsmadeto aselectaudnenoe,bmnotthoseoffetedtothe
public generally.”® The Commission went on to explain that “a request m a public campaign
speech or a sewspaper advestiscmeat is a reguest to the genaral public.”" O A stateinent appearing
in news esticle would therefare alse be far ths genaral public. - Thus, qvea were these ta be
evidance that LCV, in response to the statements of Representatives Palosi and Larson that

7 Moreover, one of the very articles cited in the Complaint contains a quote from LCV's president stating that LCV
had pre-existing plans to continue spending. See Polifico article dated 9/22/2010 (Attachment 2 of Complaint) in
which LCV's President Gene Karpinski is quoted as saying: “There’s no doubt that Big Oil and the polluters are
going to spend more money. But we've spent some money, and we'll defilitely spend some more.™)

% The Complaint dees nut mest any pleading sandard anatogous te that of the Federal Reles of Civil Procedure, nor
by etersion, weald it muet arry heighwenad pReding ssanderd required for FEC complaiits that is beyond tire
standurd set in the Fofieral Rules of Civil Mocesure. See Statement of Reasons wf Vice Chaimman Mamthew S.
Petarnen and Coshamissionare Caroline C. Husier smd Demald F. MaoGales 11 in MURs 5977 and 6085 at pg 4, FN 12
(May 1, 2009).

9 Explanation and Justification for Final Rules on Coordinated and Indcpmdcnt Expenditures, 68 Fed. Reg. 421,
431 (Jan. 3, 2203).

14 LCV Is not sempting to involee the “publichy a=ailable information” zafe harbor since thut does mex apply to
“request or vaggestion” conduct standard under 11 C.F.R. § 109.21(d)(1). But in creating such a safe harbor for the
remaining four conduct standards (see 11 C.F.R. 109.21(d)(2),(3),(4) and (5)), the Commission re-enforced that a
“request ox muggeating™ canid nol be tag memly provided to the ganesal public. See Explaration and Jugiification
Jor Final Rules on Coordinated Communications, 71 Fed. Reg. 33190, 33205 (June 8, 2006).
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appeared in the published articles, made public communications under 11 CFR 109.21, the
Camplaint would be insufficient as a matter of law."!

Conclusion

For the foregoing reasons, I respectfully request that the Commission make a “no reason
to believe” finding with respect to LCV and take no further action.

A
Richard L. Thomas
General Counsel & Senior Vice President

"! See also “Statement of Policy Regarding Commission Action in Matters at the Initial Stage in the Enforcement
Process,” Fed. Reg. 12545, 12546 (March 16, 2007) (Stating that a “no reason to believe” finding is appropriate
when a “complaint fails to describe a violation of the Act.”)



